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JAG INSTRUCTION 5813,1A

From: Judge Advocate General

Subj: STANDARDIZATION OF GCM AND SPCM VERBATIM RECORDS OF TRIAL

Ref: (a) U.S. Government Printing Office Style Manual, 1984

{(b) Manual for Courts-Martial, United States, 1984 (MCM)
(c) DD Form 490, Oct 1984

Encl: (1) Standard Format for GCM and SPCM Verbatim Records of
Trial

1. Purpose.

a. To reissue the standard format required for all GCM and
SPCM verbatim records of trial. These changes will decrease
post-trial processing times, as well as increase work
productivity within Naval Legal Service Offices and Detachments.

b. This is a major revision and should be reviewed in its
entirety.

2. Canceliation. JAG Instruction 5813.1.

3. Applicabiiity. This instruction supplements the requirements
for preparation c¢i records of trial promulgated in references (a)
and (b), and supplemented by reference (c). it appliies to all
personnel invoived in the preparation and authentication of GCM
and SPCM verbatim records of trial.

4. Procedure. The margins for the record of trial should be set
in accordance with appendix 14 of reference {b). Set the right
margin at 1/2 inch. Use left justification. The format and
guidelines contained in enclosure (1) are advisory and should be
fnllowed as practicable. Included in enclosure (1) are various
notes and explanations used to assist in the preparation of the
record of trial, but they should nct be tranacribed as part of
the record. Divide large records into volumes no more than 1 1/2
inches thick. The following computer functions are included in
enclosure (1) and are recommended during transcription of records
of trial:

a. Italicize Lhe court veporter's comments and descriptions.

b. Indent and bhold the accusad's pleas.

o



JAGINST 5813.1A
17 SEP 1993

c. Indent elements of the offense.
d. Indent and bold the court's findings and sentence.
e. Bold the identification of witnesses.

f. Check page breaks so that the answer to a question does
not appear on a page separate from the gquestion.

g. Avoid using all capital letters for emphasis. Use bold
or italics.

5. Action. Addresses shall comply with the provisions of this
instruction.

W. L. SCHACHTE, J
Acting

Distribution:
JAG Special List 40 (one copy each)
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VERBATIM 1

RECORD OF TRIAL’

{and accompanying papers)

of
Electrician's Mate
QUIRK, Phineus R. 000-00-0000 Fireman
(Name: Last, First, Middle initial) (Social Security Number) (Rank)
Newport,
Naval Justice School U.5. Navy Rhode Island
{Unit/Command Name) {Branch of Service) {Station or Ship)
By R

SPECIAL COURT-MARTIAL

Commanding Officer
(Titie of Convening Authonty)

Convened by

Naval Justice School
(UnivCommand of Convening Authority)

Tried at . .

Newport, Rhode Island 3, 4, and 5 February 19CY
on
{Place or Places of Trial) (Date or Dates of Trial)

1 insert “verbatim* or summarired™ a5 apprapriate, (Thit form will be used by the Army and Navy for verbatim records ol trial anly.)

2 ¢pn incits haek rovar for in
£ S LOver § J

N T L oV

UTTIGRS a3 {0 piepdiaiion and airdngement

Enclosure (1
PD form 450, OCT 84 Proviout editions are obsolete ) frant Cover




CHRONQLOGY SHEET !
Electrician's Mate Fireman Phineus A.. Quirk
In the case of
{Rank and Name of Accused)
. . . Novemher CY (-1
Date of alleged commission of earliest offense tried: 30 .19 b
(Enter Date)
P o .. 2 18 February Cx
Daie record forwarded to The judge Advocate Generai: * o 19
(Enter Date) ’
JOHN Q. ADAMS, Lieutenant Commander
(Signature and Rank of Staff Judge Advocate or Legal Officer)
11in a case forwarded to The Judge DATE CUMULATIVE
Advocate Generat, the stafl judge ACTION CY ELAPSE
advocate or legal officer s responuible 19__ DAYS

for completion of the Chronofogy . —
Sheet, Trial caunsel should report any | 1, Accused placed under restraint by military

authorized deductions and reasons for | authority 4 . 25 Dec CY (-1) 0

unusual delay in the tnal of the case.

2. Charges preferred (date of affidavit} 21 Jan 78

2 Or officer conducting review under . ] .
Article 64{a} (MCM, 1983, RCM 1112) 3. Article 32 investigation (date of report) 5

3 In computing days between two 4. Charges recetved by convening authority 21 Jan 78
dates, disregard first day and count last

day. The actual number of days n each :
month will be tounted. 5. Chargesreferred for trial 22 Jan 29
6. Sentence or acquittal
4 pem 115 not applicable when accused > Feb 43
i hot  restrained, (see MCM, . 1984, L ’
RCM 304) or when hefshe 1y in Less days: -
confinement under a sentence or court- - —-—
martial at Ume charges are preferred. R , . T v
ttem 2 will be the zero date  ltem 113 Accused sick, in hospital, or AWOL 0 -
not apphcable. v
Delay at request of defense 0 E
5 May not be apphicable to tnal by —
special court-marual, Total authorized deduction 6 0 '
& Only this item may be deducted. 7 Net elapsed days to sentence or acquitlal P o 43
7 if no further acuon s required, stems | 8- Record received by convening authority 12 Feb 50
i to 3 will be completed and
chronology signed by such convening H
authonty or hivher representative. Action7 14 Feb 52

9. Record received by officer conducting
B When further action s requiwred under review under Article 64{a} 15 Feb 53

Article B4 or service directives,

Action 8

18 Feb 56

REMARKS

v
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‘DD_FoFth 490, OCT 84 ) Inside of Front Cover
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RECORD OF TRIAL
of
Electrician's Mate
Q_UIRK, Phineus R. 000-00-0000 Firceman
{Name: Last, First, Miadle tnitial) {30cial Security Number, {Rank}
Newport,

U.S. Navy

Rhode Island

{8ranch of Service)

By

SPECIAL

Convened by

Commanding Officer

A At . LR
(U&LION OF YD)

COURT;MARTIAL

(Title of Convening Authority)

Naval Justice School

(Unit/Command of Convening Authority)

Tried at
Newport, Rhode Island on 3, 4, and 5 February 19CY
{Place or Places of Trial) (Date or Dates of Trial)

INDEX RECORD
Article 39(a) Sessions: !
On_3 Feb CY | —
On 4 Feb OY g. 21, 32, 38, 45
On 5 Feb CY R- 53, 57
On ]
Introduction of counsel _R- 3
Challenges p- 18, 19
Arraignment R-_6
Motions R. B, 32
Pleas R- 9
Prosecution evidence R- 23
Defense evidence R- 34
Instructions on findings R- 46
Findings R- 49
Prosecution evidence R. 30
Defense evidence R- 54
Sentence R- 56
Appellate rights advisement R- 57
Proceedings in revision R-

ND farm 49N NrT 0a
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TESTIMONY
NAME OF WITNESS (Last, First, Middle tnitial) ORECT foy | CROSS AND COURT

PROSECUTION
BROKN. Robert C., SN 24, 25 24 25

S. Robert O., ENS 26, 50 p— -
IONES. Richard C.. BM} 29, 30 29, 30 31
DEFENSE
FRANCIS, Dale, BM1 34 — 35
ROBERTS. John C., BM2 36 36 —
QUIRK. Phincus R.. BMFN 40 41 —
COuRT
FRANCIS, Dale, BMI 42, 43 42, 43 —

EXHIBITS ADMITTED IN EVIDENCE

NUMBER OR DESCRIPTION PAGe WHERE —
LETSER QFFERED ADMITTED
1 Page 601-R reflecting commencement of UA 27 27
2 Page 601-R reflecting previous conviction 50 50
3 Page 613 reflecting final review of conviction 50 50
COPIES OF RECORD' .
1 copy of record furnished the accused or defense counsel as per attached certificate or receipt.

2 copy (ies) of record forwarded herewith,

RECEIPT FOR COPY OF RECORD?

| hereby acknowledge receipt of a copy of the record of trial in the case of United Statesv. EMFM _Phinens R. (uirk
Naval Brig

delivered to me at _NEIC, Newport, Rhode Island this 29:? day ‘of March ,19 &Y
US R. QUI%

(Signature of Jccused)

T Ttrerahy, cknowledge receipt of a copy of the record of trial in the case of United States v.
delivered to me at \ this dayof — 19
w:ure of accused)

;For instructions 43 1o preparation of copres of record, see back cover or appendices 12 and 14, MCM, 1984,
if copy of record prepared for accused rontains marters requiring security protection, see RCM 1104(b}{IND), MCM, 1384,
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CERTIFICATE IN LIEU OF RECEIPT

{Place) (Date)

I certify that on this date a copy of the record of trial in the case of United States v,

was transmitted (delivered) to the accused, —
(Rank and Name of accused)

at by,
(Place of delivery, or address sent 10) (Means of effecting delivery, i.e., mail, messenger, etc.)

and that the receipt of the accused had not been received on the date this record was forwarded to the
convening authority. The receipt of the accused wilt be forwarded as soon as it is received.

{Signature of trial counsei)
3

OR

{Place) {Date}

t certify that on this date a copy of the record of trial in the case of United States v.

was transmitted {delivered) to the accused'’s defense ccunsel, ,
(Rank and Name)

at by
(Place of delivery or address sent ta} (Means of effecting delivery, i.e., mail. messenger, elc.)

because {it was impracticable to serve the record of trial on the accused because hefshe was transferred to

J (the accused requesteq such at trial) {the accused so

{Place)
requested in writing, whichis attached) {the accused is absent without leave) ( )
{Cther reason)
H
{Signature of trial counsel)
OR
The accused was not served personaily because (he/she is absent without feave) {
{Other reasan)
).
Accused has no defense counsel to receive the record because (defense counsel has been excused under RCM
S05(a)2)(B)H ).
{Other reaion)
(Date) (Signature of trial counsel)

DD Form 490, OCT 84, Page 3 —t P
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SSE PROCEEDINGS OF A SPECIAL COURT-MARTIAL
SSE The military judge called the Article 39(a) session to order at Naval

Justice School, Newport, Rhode Island, at 0900 hours, 3 February 19CY,
pursuant to the following orders:

NOTE: IF APPLICABLE TO THE CASE, ATTACH THE FOLLOWING TO THEIB PAGE
IN DECENDING ORDER WHEN NOT APPENDED TO THE RECORD OF TRIAL
A8 APPELLATE EXHIBITS:
1. 2Amending orders (most recent on top);
2. basic convening order;

3. written orders detailing military judge,
trial counsel or defense counsel;

4. request for military judge alone;
S. request for enlisted members;

6. declaration of the nonavailability of enlisted
persons; and

7. statement that a military judge could not be
obtained.

[
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PERSONS PRESENT

Lieutenant Commander Constantle E. Legal, JAGC, U.S. Navy, MILITARY
JUDGE;

Lieutenant Peter R. Ryan, JAGC, U.S. Navy, TRIAL COUNSEL;

Ensign John L. Jones, JAGC, U.S. Navy, ASSISTANT TRIAL COUNSEL;
Lieutenant Kenneth €. Hartman, JAGC, U.S. Navy, DEFENSE COUNSEL; and
Ensign Robert L. Bright, JAGC, U.S. Navy, ASSISTANT DEFENSE COUNSEL.

PERSONS ABSENT
MEMBERS .

The following named accused was present: Electrician's Mate Fireman
Phineus R. Quirk, U.S. Navy.

The detailed reporter, Legalman Second Class John Q. Doelittle, U.S.
Navy, (was sworn) (had previously been sworn).

NOTE: The remainder of the record of trial follows the actual
proceedings of the court-martial. Transcribe record
verbatim.

DETAILING OF MILITARY JUDGE

MJ: I have been detailed to this court-martial by the Northeast
Judicial Branch Office, Newport, Rhode Island.

LEGAL QUALIFICATIONS OF THE PROSECUTION

TC: All members of the prosecution have been detailed to this
court-martial by Commanding Officer, Naval Legal Service
Office, Newport, Rhode Island.

TC: All members of the prosecution are qualified and certified
under Article 27(b) and sworn under Article 42(a), Uniform
Code of Military Justice.

PRIOR PARTICIPATION BY TRIAL COUNSEL

TC: No member of the prosecution has acted in any manner which
might tend to disqualify him in this court-martial.

INQUIRY CONCERNING COUNSFL RIGHTS

MJ: Fireman Quirk, I am sure that Lieutenant Hartman and Ensign
Bright have discussed your rights to counsel with you.
However, the law requires that I ensure that you understand
your rights.

N
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MJ: You have the right to be represented by Lieutenant Hartman
and Ensign Bright, your detailed defense counsel. They are

....... el 1 meenm 1 2 &2l (Y7 b o

attorneys, and are LULLY gualified to serve as your defense

counsel. Their services are provided free of charge.

You have the right, however, to request a different military
lawyer to represent you. If the person you request is
available, he or she would be appointed to represent you
free of charge. Do you understand that?

ACC Yes, Your Honor.

MJ: If your request for this other military lawyer were granted,
however, you would not have the right to keep the services
of Lieutenant Hartman and nnsxgn nL;guL, YyOour detailed
defense counsel. That is because you are only entitled to
one military lawyer. You may ask Captain Jones, the
convening authority, to let you keep your detailed counsel,
but your request would not have to be granted. Do you
understand that?

ACC: I understand, sir.

MJ: In addition to the right to request a military lawyer of
your own choice, you have the right to be represented by a
civilian lawyer. A civilian lawyer would have to be
provided by you; he or she would not be at the expense of
the government. Do you understand that?

ACC: Yes, sir.

MJ: Do you have any questions about your rights to counsel?

ACC: No, sir, I do not.

MJ: By whom do you wish to be represented?

ACC: Lieutenant Hartman and Ensign Bright, sir.

MJ: Very well. Defense counsel will announce by whom they were
detailed and their qualifications.

LEGAL QUALIFICATIONS OF THE DEFENSE

DC: All detailed members of the defense have been detailed to
this court-martial by COmmanding Oofficer, Naval Legal
Service Office, Newport, Rhode Island.

DC: All detailed members of the defense are qualified and

certified under Article 27(b) and sworn under Article 42(a),
Uniform Code of Military Justice.
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PRIOR PARTICIPATION BY DEFENSE COUNSEL

DC:

No member of the defense has acted in any manner which might
tend to disqualify them in this court-martial.

VERIFICATION OF OATHS

MJ:

MJ:

Very well. It appears that counsel for both sides have the
requisite qualifications, and all personnel of the court
required to be present have been sworn.

Trial counsel may announce the general nature of the
charges.

GENERAL NATURE OF CHARGES:

TC:

The general nature of the charges in this case is absence
without leave for a period of about 33 days, in violation of
Article 86, Uniform Code of Military Justice; and theft of
one Bulova wristwatch, in violation of Article 121, Uniform
Code of Military Justice. The charges were preferred by
Ensign Robert Q. Lewis, U.S. Navy, a person subject to the
Code, as accuser; were sworn to before an officer of the
armed forces authorized to administer oaths; and

were referred for trial by Captain K. €. Jones, JAGC, U.S.
Navy, Commanding Officer, Naval Justice School, Newport,
Rhode Island, the convening authority.

CHALLENGE OF THE MILITARY JUDGE

TC:

MJ:

TC:

DC:

Your Honor, are you aware of any matters which may be
grounds for challenge by either side against you?

I am aware of none. Does either side wish to voir dire or
challenge the military judge for cause?

The government has no challenge for cause against the
military judge.

The defense has no challenge for cause against the military
judge.

EXPLANATION OF TYPES OF TRIAL

MJ:

ACC:

Fireman Quirk, do you understand that you have the right to
be tried by a court composed of at least three members?

Yes, Your Honor.

TR 1 2 I



ACC:

ACC:

Do you understand that if you were tried by a court composed
of members, then at least two-thirds of the members, voting
by secret written ballot, would have to agree on any finding
of guilty before you could be convicted?

Yes, sir, I understand.

Do you also understand that if this case is heard by members
and you are found guilty, then two-thirds of the members,
voting by secret written ballot, would have to agree on a
particular sentence before any sentence could be imposed in
the case?

Yes, sir, I do.

Electrician's Mate Quirk, if this case is heard by a court
with members, then you have a right to request enlisted
members on the court. If you requested it, enough enlisted
members would be appointed so that at the time the court nmet
to hear the evidence and decide the case, at least one-third
of its members would be enlisted people. These enlisted
personnel would serve with an equal voice and vote with
officer members in determining guilt or innocence, and, if
guilty, the sentence. Do you understand this?

I understand perfectly, Your Honor.

Do you also understand that you may request, in writing or
orally here in the court-martial, trial before me alone?

Yes, sir.

Do you understand that if I sit alone in this case, without
members being present, then I will have the only vote on the
question of guilt or innocence, and, if you are found
guilty, then it is only my vote and opinion as to what an
appropriate sentence should be?

I do, sir.

Have you discussed these choices with your defense counsel?

Yes, Your Honor, I have.

By which type of court-martial do you choose to be tried?

ACCUSED'S ELECTION ON COMPOSITION OF COURT-MARTIAL

ACC:

I desire to be tried by a court-martial composed of members.
I do not desire enlisted members.

"'C;_Q\ LIRS ,? Yoy b



ELECTION

OR

TO BE TRIED BY MEMBERS INCLUDING ENLISTED PERSONS

MJ:

ACC:

By which type of court-martial do you choose to be tried?

I request to be tried by a court-martial composed of members
including enlisted persons.

I have such regquest for enlisted membership, which has been
previously marked as Appellate Exhibit I.

OR

ELECTION TO BE TRIED BY MILITARY JUDGE ALONE

MJ: By which type of court-martial do you choose to be tried?

ACC: I request to be tried by military judge alone.

MJ: I have Appellate Exhibit I, a request for trial before me
alone. I am Lieutenant Commander Constantle E. Legal, JAGC,
U.S. Navy. Have you discussed this request and the rights I
just described with your counsel?

ACC: Yes sir, I have.

MJ: If I approve your request for trial by me alone, you give up
your right to a trial by a court-martial composed of members
including, if you requested, enlisted members. Do you wish
to request trial before me alone?

ACC: Yes, sir.

MJ: Your request is approved. The court-martial is assembled.

ARRAIGNMENT

MT: The accused will now be arraigned.

TC: All parties and the military judge have been furnished with
a copy of the charges and specifications. Does the accused
want them read?

DC: The accused waives reading of the charges.



The reading may be omitted. The original charge sheet will
be inserted into the record at this point.

NOTE:

GENERALLY, THE ACCUBED WILL WAIVE THE READRING OP THE CHARGES
AND BPECIFICATICNS8, AS PREVIOUSLY BHOWN. YOU WILL THEN INSERT
THE ORIGINAL CHARGE SHEET IN THE RECORD POLLOWING THIS PAGE.
HOWEVER, IF HE DECLINES8 TO WAIVE THE READING OF THE CHARGES
AND SPECIFPICATIONS, THEY ARE THEN READ IN OPEN COURT BY THE
TRIAL COUNSEL AND YOU MUST RECORD AND TRANSCRIBE THEM VERBATIM
INTO THE RECORD OF TRIAL. IF THE CHARGE SBHEET IB NOT INSERTED
HERE, YOU MUST TRANSCRIBE THE NAME AND DESCRIPTION OF THE
ACCUSER, THE AFFIDAVIT, AND PART V, REFERRING THE CHARGES TO
TRIAL, INTO THE RECORD WHERE IT OCCURS. THE ORIGINAL CHARGE
BHEET I8 NOT A NUMBERED PAGE OF THE RECORD.

-t Mey .00



TC: The charges are signed by Ensign Robert Q. Lewis, U.S. Navy,
a person subject to the Code, as accuser; are properly sworn
to before a commissioned officer of the armed forces
authorized to administer oaths; and are properly referred to
this court-martial for trial by Commanding Officer, Naval
Justice School, Newport, Rhode Island, the convening
authority.

MJ: Fireman Quirk, how do you plead? Before receiving your
pleas, I advise you that any motions to dismiss any charge
or to grant other relief should be made at this time.

NOTE: THIS COMPLETES THE ARRAIGNMENT PROCESS.

DC: The defense has no motions at this time.
OR
DC: The defense moves to dismiss Charge II and its Specification
on the ground that the specification fails to allege an
of fense.
MJ: The session will recess for 10 minutes.

The Article 39(a) session recessed at 1005 hours, 3 February 19CY.

February 19CY.
MJ: The session will come to order.

TC: All parties who were present when the session recessed are
again present.

The motion is denied.



DC:

PLEAS

ACC:

To

To

To

To

The accused has no further motions to make at this time.
The accused pleads:

the Bpecification of Charge I: Not Guilty.
Charge I: Not Guilty.
the Specification of Charge II: Guilty, except the

wvord, "“steal',
substituting therefor
the words "wrongfully
appropriate'. To the
excepted word: Not
Guilty; to the
substituted words:
Guilty.

Charge II: Guilty.

Fireman Quirk, you have pleaded guilty by exceptions and
substitutions to Charge II and its Specification. Your plea
will not be accepted unless you understand its meaning and
effect. A plea of guilty is equivalent to a conviction and
is the strongest form of proof known to the law. On the
basis of your plea alone, and without receiving any
evidence, this court could find you quilty of the offense to
which you plead gquilty. Your plea cannot be accepted unless
you realize that by your plea, you admit every act,
omission, and element with respect to the offense to which
you are pleading gquilty, and further that you are pleading
guilty because you actually are, in fact, quilty. If you
are not convinced in your own mind that you are in fact
guilty, then you should not allow any other consideration to
influence you to plead guilty. Do you understand that?

Yes, sir.

By your plea of guilty you waive, and by "waive" I mean give
up certain important rights, but only with respect to the
offense to which you have pleaded guilty. You keep these
rights as to the offense to which you have pled not guilty.
The rights you give up are:

First, the right against self-incrimination, that is the
right to say nothing at all. You cannot be compelled to
testify or provide evidence against yourself.



ACC:

Second, the right to a trial of the facts by this court.
That is, your right to have this court-martial decide

R - - = o 1
whether or not you are gﬁl;ty based upon evidence which the

prosecution would present, and on any evidence you may
introduce.

Third, the right to be uuufrﬁﬁt d by the witnesses against
you, that is, to see, hear, and to have cross-examined, any
witnesses called to testify against you during the trial and
the right to call witnesses in your own behalf. Now, do you
have any questions about any of the rights that I have just
mentioned to you?

a- Bawr
L= M

I do not, Your Honor.

And do you realize that by your plea you waive each of these
rights?

If your plea of guilty is accepted, there will not be a
trial of any kind as to the offense to which you plead

guilty, so by pleading guilty, you give up the rights I have
just described. Do you understand this?

I understand, Your Honor.

If you persist with your plea, you will be placed under oath
and I will question you to determine whether you are, in
fact, guilty If you tell me anything that is untrue, those

statements may be used aga.l.nsc you J.ECEI' IOI‘ Lﬂdrg(.‘.b OI
perjury or false statement. Do you understand that?

Yes, Your Honor.

MAXIMUM PENALTY

MJ:

DC:

TC:

Defense Counsel, what advice have you given Fireman Quirk as
to the maximum punishment for the offense to which he has
pled guilty?

I have advised him that the maximum sentence is confinement
for 3 months, forfeiture of two-thirds pay per month for 3
months, and reduction in rate to pay grade E-1.

Trial Counsel, do you agree with that?

The government concurs, Your Honor.

10
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SSE The

Fireman Quirk, I advise you that by reason of your plea of
guilty in this case, you could legally be sentenced to the
maximum punishment authorized which is:

Confinement for 3 months, forfeiture of
twvo-thirds pay per month for 3 months,
and reduction to the grade of pay grade
E-l -

Do you understand that?

Yes, Your Honor.

Do you feel you have had ample time and opportunity to
discuss your case with your defense counsel?

Yes, sir.

Lieutenant Hartman and Ensign Bright, do you feel that you
have had ample time and opportunity to discuss this case
with your client?

Yes, sir, we feel we have.

Fireman Quirk, are you satisfied with Lieutenant Hartman and
Ensign Bright, your defense counsel, and do you believe
their advice has been in your best interest?

oh, yes, sir.

Are you pleading guilty voluntarily and of your own free
will?

Yes, sir, I am.
Has anyone tried to force you to plead gquilty?
No, sir.

Fireman Quirk, at this time I am required by R.C.M. 910(e)

to determine the factual basis for your plea of gquilty. As
such, you will be placed under oath during this portion of

the inquiry.

Mr. Trial Counsel, swear the accused.

accused was sworn.

et
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I am going to explain the elements of the offense to which
you have entered a plea of qguilty. By "elements" I mean the

facts which the government would have to prove by evidence

beyond a reasonable doubt before you could be found guilty
if you pled not guilty. when I state each of these
elements, ask yourself if it is true, and whether you want
to admit that it is true. Then be ready to talk about these
facts with me.

Please look at your copy of the Charge and Specxficatxon.

P a—ad ¥ - e U,

IUU udve pl(—.’.dﬂ(—.’.u gI.I].J.CY CD \.udrge .l..l. dnu J-LE bpeclxxcatxon
by exception and substitution, a violation of Article 121 of
the Uniform Code of Military Justice. The elements of that
offense are:

First, that, at the time and place alleged, you wrongfully
took from the possession of the true owner, the property
described in the specification;

second, that such property belonged to a certain person
named or described, as alleged;

third, that the property was of the value alleged; and

fourth, that the taking by you was with the intent
temporarily to deprive the owner of the use and benefit of
the property.

Do you understand those elements?

Yes, sir.

Do these elements correctly describe what you did?
Yes, sir, they do.

Fireman Quirk, did you wrongfully take the wristwatch from
its true owner?

Yes, sir.

Was this watch the property of Seaman Apprentice Harry O.
Time, U.S. Navy?

Yes, sir, it was.

When you took this watch, did you intend to return it to its
true owner?

I just borrowed it, sir. I intended to return it the next
morning.

i2
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IDENTIFICATION OF THE ACCUSBED

DC:

Do you admit that you are Fireman Quirk, the accused in this
case?

Yes, sir, I am.

Oon 1 July 19CY¥(-1), were you a member of the United States
Navy on active duty, and have you remained on active duty
since that date?

Yes, sir.

Defense Counsel, are you aware of any possible impediment to
the jurisdiction of this court in this case?

I am not, Your Honor.

PRETRIAL AGREEMENT

MJ: Is there a pretrial agreement in this case?

DC: There is not, Your Honor.

MJT: Fireman Quirk, are you pleading guilty because of any
promise by the government that you will receive a sentence
reduction or other benefit from the government if you plead
guilty?

ACC: No, sir.

NOTE: IF THERE I8 A PRETRIAL AGREEMENT, BEE APPENDIX 8, MCM, 1984,

PAGE A8-7 through A8-9,

POR INCORPORATION INTO THE RECORD.

ACC:

ACC:

Fireman Quirk, although you believe you are guilty, you have
a legal and a moral right to plead not guilty and to regquire
the government to prove its case against you, if it can, by
legal and competent evidence beyond a reasonable doubt. If
you were to plead not guilty, then you would be presumed
under the law to be not guilty, and only by introducing
evidence and proving your guilt beyond a reasonable doubt
can the government overcome that presumption. Do you
understand?

Yes, sir.

Do you have any questions about your plea of guilty, or
anything we have discussed?

No, sir.

13
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SSE

Do you understand that even though you believe you are
guilty, you still have a legal and a moral right to plead
not guilty and to place upon the government the burden of
proving your gquilt beyond reasonable doubt?

Yes, Your Honor, I understand.
Take a moment now and consult with your counsel and then

tell me if you understand everything we've spoken about and
whether you still want to plead guilty.

The accused did as directed.

MJ:

ACC:

Do you still want to plead gquilty?

Yes, Your Honor, I do.

ACCEPTANCE OF GUILTY PLEA

MJ:

Very well. I find that the accused has knowingly,
intelligently, and consciously waived his rights against
self-incrimination, to a trial of the facts by a court-
martial, and to be confronted by the witnesses against him;
that the accused is, in fact, quilty, and his plea of guilty
is accepted.

Fireman Quirk, while accepting your plea of guilty, I advise
you that you may request to withdraw your plea of guilty at
any time before sentence is announced in your case, and, if
you have a good reason for your request, I will grant it.

ANNOUNCEMENT OF FINDINGS BASED ON GUILTY PLEA

MJ:

Fireman Quirk, in accordance with your plea of guilty, this
court-martial finds you:

Of the Specification of Charge II: Guilty, except the

word "'steal",
substituting therefor
the words "wrongfully
appropriate”. Of the
excepted word: Not
Guilty; of the
substituted words:
Guilty.

Oof charge II: Guilty.

Do counsel for either side have any further matters to be
taken up at this time?

anclil =z 2 LR 11 =
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No, Your Honor.

TC:

Nothing from the defense, Your Honor.

DC

This session is adjourned.

15
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SSE

The court-martial met at Naval Justice School, Newport, Rhode Island,
at 0900 hours, 4 February 19CY, pursuant to the orders previously
inserted in the record.

PERSONS PRESENT

Lieutenant Commander Constantle E. Legal, JAGC, U.S. Navy, MI
JUDGE;

Lieutenant Commander John C. Brown, U.S. Navy,

Lieutenant Richard L. O'Brien, U.S. Navy,

Lieutenant Junior Grade Daniel E. Burns, U.S. Navy,

Ensign Patton C. Earthington, U.S. Navy, and

Chief Warrant Officer (CW0O-3) John P. Jones, U.S. Navy, MEMBERS;
Lieutenant Peter R. Ryan, JAGC, U.S. Navy, TRIAL COUNSEL;

Ensign John L. Jones, JAGC, U.S. Navy, ASSISTANT TRIAL COUNSEL;
Lieutenant Kenneth C. Hartman, JAGC, U.S. Navy, DEFENSE COUNSEL; and
Ensign Robert L. Bright, JAGC, U.S. Navy, ASSISTANT DEFENSE COUNSEL.

IT

PERSONS ABSENT

Lieutenant Calvin R. McDougal, U.S. Naval Reserve, MEMBER.

NOTE: 1IF NO PERSONS ARE ABSENT, INDICATE BY THE WORD '"NONE."
BEGINNING AT THE LEPT MARGIN. DO NOT LEAVE THIS ITEM BLANK.

TC: The prosecution is ready to proceed with the trial in the
case of the United States against Electrician's Mate Fireman
Phineus R. Quirk, U.S. Navy, who is present. (NOTE: TAKES
PLACE OF S8E ACCOUNTING FOR ACCUSED AS BHOWN ON PAGE 2 FOR
NITIAL 39(a) BESSION: VERBATIM.

The detailed reporter, Legalman Second Class John Q. Doelittle, U.S.
Navy, had previously been sworn.

MJ: The members of the court-martial will now be sworn.

TC: The members

will be sworn. All persons please rise.

The members of the court-martial were sworn.
ASSFEMBLY/PRELIMINARY INSTRUCTIONS

MJ: Be seated, please. The court-martial is assembled.

Members of the court, it is appropriate that I give you some

=2 Fa 5230 WL ~ i a

preliminary instructions.

It is my duty to ensure this trial is conducted in a fair
and orderly manner. 1 rule upon cbjections and instruct you
on the law applicable to this case. You are required to

[
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follow my instructions on the law and may not consult any
other source as to the law pertaining to this case unless it
is admitted into evidence. This rule applies throughout the
trial including closed sessions and periods of recess or
adjournment. Any questions you have should be asked of me
in open court.

First, it is my duty as military judge to ensure that the
accused receives a fair, orderly, and impartial trial, and
that this trial is so conducted in accordance with the law.
In performing my duties, it will be necessary for me to rule
upon certain matters presented by counsel, and (REMAINDER OF
INSTRUCTIONS INTENTIONALLY OMITTED-TYPE VERBATIM.)

NOTE:

HERE THE MILITARY JUDGE MAY GIVE PRELIMINARY INSTRUCTIONS TO
THE MEMBERS. RECORD AND TYPE THEM VERBATIM, PARAGRAPHIKG
WHERE APPROPRIATE. YOU COULD HAVE SBEVERAL PAGES OF
INSTRUCTIONS.

Unless required to be present for other reasons, all persons
expecting to be called as witnesses in the case of
Electrician's Mate Fireman Phineus R. Quirk, U.S. Navy, will
withdraw from the courtroom.

GENERAIL NATURE OF CHARGES

TC:

The general nature of the charges in this case are absence
without leave for a period of about 33 days, in violation of
Article 86, Uniform Code of Military Justice, and theft of
one Bulova wristwatch, in violation of Article 121, Uniform
Code of Military Justice. The charges were preferred by
Ensign Robert Q. Lewis, U.S. Navy, a person subject to the
Code, as accuser; were forwarded with recommendations

as to disposition by Lieutenant Commander John R. Wayne,
U.S. Navy; and referred to trial by Captain K. C. Jones,
JAGC, U.S. Navy, Commanding Officer, Naval Justice School,
Newport, Rhode Island, the convening authority. Neither the
military judge nor any member of the court-martial will be a
witness for the prosecution.

VOIR DIRE PROCEDURE

NOTE:

VOIR DIRE IS THE PROCEDURE USED TO DETERMINE IF THERE ARE
REASONS SELECTED PERSONNEL SHOULD NOT PARTICIPATE IN A
COURT~-MARTIAL AS A MEMBER. THE PHRASE '"VOIR DIRE" ACTUALLY
DENOTES THE PRELIMINARY EXAMINATION WHICH THE COURT MAY
CONDUCT OF A WITNESS OR COURT-MARTIAL MEMBER CONCERNING
COMPETENCY, INTERESTE, ETC., IN A COURT-MARTIAL.

17

Z—;\ Lt 4 122 dpt W/




TC:

MJ:

The records of this case disclose grounds for challenge of
Chief warrant Officer John P. Jones, U.S. Navy, owing to the
fact that he was the duty officer at the time the accused
returned to naval jurisdiction.

Mr. Jones, have you anything to say?

MBR (CWO JONES): I cannot dispute the challenge, sir.

MJ:

The challenge is sustained. Chief Warrant Officer Jones,
you are excused from sitting as a member of this court-
martial.

Chief Warrant Officer Jones, the challenged member, withdrew from
the courtroom.

NOTE:

SSE

NOTE:

WHEN A CHALLENGED MEMBER OR ANY INDIVIDUAL OR WITNESS
WITHDRAWS FROM THE COURTROOM, YOU MUST ALWAYS RECORD AND
TRANSCRIBE SUCH MOVEMENT. IF CHIEF WARRANT OFFICER JONES
WERE NOT THE JUNIOR MEMBER OF THE COURT-MARTIAL, THE MEMBERS
SHOULD RESEAT THEMSELVES ACCORDING TO RANK AND, IF THEY DO,
THE FOLLOWING SSE WOULD BE ENTERED:

The members reseated themselves according to rank.

REMEMBER TO REFLECT IN YOUR RECORD ONLY THOSE THINGSB THAT
ACTUALLY DO OCCUR; IF THE MEMBERS FORGET TO RESEAT
THEMSELVES DO NOT REFLECT THAT IT HAPPENED. LIKEWISE, IF
THE MEMBERS RESEATED THEMSELVES IN THE DELIBERATION ROOM AND
REENTERED THE COURTROOM IN THE REARRANGED ORDER, YOU HEED
NOT REPLECT IN THE RECORD THAT THE MEMBERS RESEATED
THEMSELVES S8INCE IT DID NOT HAPPEN ON THE RECORD. REFLECT
ONLY THOBE THINGS WHICH HAPPENED ON THE RECORD.

TC:

)
0

3
(9]

"3
Q

If any member of the court-martial or the military judge is
aware of any matters which he believes may be a ground for
challenge by either side against him, he should now state
such matters. If a statement is to be made, it should be
made so as to state the general nature of the matter and not
any specific facts which might tend to disqualify other

members when heard by them.

The prosecution has no further challenges for cause.

Thaoa n
- t’

Does the accused desire to challenge any member of the
court-martial or the military judge for cause?

=
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MJ:

Your Honor, the defense has reason to believe that
Lieutenant O'Brien may have acted as an investigating
officer in this case. In light of that information, with
the permission of the military judge, the accused desires to
voir dire Lieutenant Richard L. O'Brien, U.S. Navy, Your
Honor.

Very well. All members, with the exception of Lieutenant
O'Brien, will withdraw to the deliberation roon.

The members of the court-martial did as directed.

MJ: We may proceed.

Lieutenant Richard L. O'Brien was sworn to testify concerning his
competency to act as a member of the court-martial, and testified as

follows:

Questions
Q.
A.
Q.
A.
Questions
Q.

A.

DC:

TC:

DIRECT EXAMINATION
by the prosecution:

State your full name, rank, armed force, and present duty
station.

Richard Lee 0'Brien, Lieutenant, U.S. Navy, attached to the
Naval Justice School, Newport, Rhode Island.

Are you a member of this court-martial?
I am.

by the defense:

Lieutenant 0'Brien, what is your primary duty at the Naval
Justice School?

I am the school's admin officer, and as such, take care of
all administrative matters for enlisted and officer
students.

In your capacity as admin officer here at the school, isn't
it a fact, then, that you did act as the investigating
officer when the report chit of Fireman Quirk came into your
office?

No, sir. I was almost assured that the accused would go to
court-martial, and I checked over his report chit to see

that it was in proper order and had Ensign Lewis conduct the
actual invegtiaation

P wmlE S Al Y mar w Al AW

No further questions.

The prosecution has no questions. Does the military judge
care to examine Lieutenant O'Brien?

P.l
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MJ:

MJ:

I've no questions of Lieutenant O'Brien.

Lieutenant O'Brien, you may return to the deliberation room.

SSE Lieutenant O'Brien, the challenged member, withdrew from the
qeurtroom.
AN

NOTE:

AT THIS8 POINT THE MILITARY JUDGE I8 CONDUCTIRG AN OUT-OF-~
COURT HEARING IN ORDER TO DISCUS8 A CHALLENGED POSED BY THE
DEFENSE AND TO ALLOW THE ACCUSED THE OPPORTUNITY TO PRESENT
ONE PEREMPTORY CHALLENGE. 8TART A NEW PAGE AT THIS8 POINT.
REMEMBER, UNLESS THE MILITARY JUDGE RECESSES8 THE COURT-
MARTIAL, NO 88E FOR A RECESS WILL APPEAR, SBIMPLY THE SS8E FOR
THE COURT MEMBERS WITHDRAWING FROM THE COURTROOM. AT THIS
POINT IN THE TRIAL, DO _NOT TYPE AN BBE TO CALL THE ARTICLE
39(a) BESBION TO ORDER OR TO ADJOURN IT. BIMPLY START THE
NEW PAGE WITH THE BPOREN WORDS.

20



JUST REMINDER START WITH THE SPOKEN WORDS.

DC: Your Honor, although Lieutenant O'Brien stated that he did
not act as investigating officer in this case, by virtue of
his position here at the school, he would be called upon to
conduct some type of investigation in order to determine
whether or not the accused should be here at trial today.
It is the defense's contention that Lieutenant O'Brien did,
indeed, at some point, become involved in the investigation
of the charges alleged and therefore, should not sit as a
member of this court-martial. The accused desires to
challenge Lieutenant O'Brien for cause, Your Honor.

MJT: Does the defense have any other evidence to offer in regard
to this matter?

DC: The defense does not, Your Honor.

MJT: The challenge is denied. Does the defense desire to
challenge any other member for cause?

DC: No, Your Honor.

MJ: Does either side desire to voir dire any other menmber
individually?

TC: The prosecution does not, Your Honor.

DC: The defense does not, Your Honor.

MT: Does the accused desire to exercise his right to one
peremptory challenge against any member?

DC: The accused challenges Lieutenant O'Brien peremptorily.

MJ: Very well. That challenge is sustained. Anything further
by either side?

TC: Not by the government.

DC: Not by the defense, Your Honor.

MJ: Call the members.

N
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SSE

SSE

88

The members reentered the courtroom.

MJ: Lieutenant O0'Brien, you are excused from any further
participation in this trial. Thank you very much for your
attendence here today. You may return to your duties.

Lieutenant O'Brien, the challenged member, withdrew from the
courtroon.

The members reseated themselves according to rank.

MEMBERS INFORMED OF ACCUBED'S PLEAS

MJ: Members of the court-martial, at a session of this trial
held on 3 February 19CY, the accused entered the following
pleas:

To the Specification of Charge I: Not Guilty.
To Charge I: Not Guilty.
To the S8pecification of Charge II: Guilty, except the

word “'steal",
substituting therefor
the words "wrongfully
appropriate'. To the
excepted word: Not
Guilty; to the
substituted words:

Guilty.
To Charge II: Guilty.
MJ: The trial counsel will now distribute copies of the charges
to the members of the court-martial.
The trial counsel did as directed.
MJ: Members, I accepted the accused's plea of quilty and entered

findings of gqguilty as to Charge Il and its Specification by
exceptions and substitutions. You will not be required to

Findings will be required, however, as to Charge I and its
Specification, to which the accused has pleaded not guilty.
You may not consider the fact that the accused pleaded
guilty to one offense in any way in deciding whether the
accused is quilty of the offense to which he has pleaded not
guilty.

22
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Do you have any questions on what I have just explained to
you?

[No response. ]

The prosecution may now present its case.

PROSECUTION'S8 CASE-IN-CHIFEF:

TC: The prosecution has a brief opening statement.
NOTE: THE PROSECUTION MAY MAKE AN OPENING STATEMENT AT THIS8 POINT.

BUBSEQUENT TO TRIAL COUNSEL'S8 OPENING STATEMENT, DEFENSE
COUNSEL MAY, IF DESIRED, MAKE AN OPENING SBTATEMENT OR
RESERVE THE RIGHT TO MARE IT UPON THE BEGINNING OF HIS CASE~
IN-CHIEF.

TC: Your Honor, and members of the court-martial, it is the
government's contention that the accused--(REMAINDER OP
OPENING STATEMENT INTENTIONALLY OMITTED; TYPE VERBATIM.)

TC: With the consent of the accused, the prosecution and the
defense have entered into the following stipulation of fact:
That the accused is Electrician's Mate Fireman Phineus R.
Quirk, U.S. Navy;
that Electrician's Mate Fireman Phineus R. Quirk, U.S. Navy,
enlisted in the United States Navy on 10 August 19CY(-3);
and
that on 1 December 19CY¥{(-1) he was attached to the Naval
Justice School, Newport, Rhode Island.

MJ: Fireman Quirk, do you join in this stipulation?

ACC: Yes, sir, I do.

MJ: The stipulation is accepted.

PROSECUTION WITNESS:

NOTE:

NOTICE THAT THE BPOKEN WORDS CALLING A WITNESS ARE NOT
TRANSCRIBED; INSTEAD, THEY ARE ABSORBED INTO THE FOLLOWING
88E.

23
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SSE Seaman Robert C. Brown, U.S. Navy, was called as a witness for the
prosecution, was sworn, and testified as follows:

SSE DIRECT EXAMINATION

SSE (Questions by the prosecution:

Q. State your full name, rate, armed force, and present duty
station.

A. Robert Charles Brown, Seaman, USN, and I'm attached to the
Naval Justice School, Newport, Rhode Island.

Q. Do you know the accused in this case, and if so, please
point to him and call him by name.

A. Yes, sir, I do. That's Quirk sitting over there at that
table [pointing in the direction of the accused].

Q. Brown, were you and Quirk very close friends?

A. Yes, sir, we sure were, until the beginning of the year when

Quirk went UA from the school here.

Q. What do you know about Quirk going on unauthorized absence?
A. Well, sir, he and I went--we~--we went on liberty on 30
November 19CY(-1), and while we were on the beach he said
that he wasn't going back to school and that he was going to
go home for a few days. That's the last I seen him, you
know, un--until the shore patrol brought him back on 2
January.
TC: No further questions. Does the defense desire to cross-
examine?
DC: Yes, I have a couple of questions.
SSE CROSS-EXAMINATION
SSE Questions by the defense:
Q. How do you know that the shore patrol brought Quirk back to
the school?
A. I saw them myself, and I was also in the personnel office

when they turned the apprehension papers over to Ensign--
Ensign Lewis.

Did Quirk give you any reason for his desire to go home?
No, sir, I--he just said he wanted to go home and not back
to the school.

>0
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Q.
A.
TC:

MJ:

REDIRECT EXAMINATION

B § - F i w—u

Brown, you didn't go with Quirk, did you?
No, sir, I returned to the school.

No further questions.

have no further questions. Does any member of the court-
a
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MBR (LTJG BURNS): Yes, sir, Your Honor [writing out question].

NOTE: QUESTIONS BY MEMBERS, LIKE THOSE OF COUNSEL, ARE SUBJECT TO

OBJECTION AND ARE THEREFORE WRITTEN OUT AND REVIEWED BY
COUNSEL BEFORE BEING ASKED. THE MILITARY JUDGE NORMALLY
ASKS8 QUESTIONS POSED BPY MEMBER8S. THE MILITARY JUDGE WILL
OFTEN ABK THE WITNESS ADDITIONAL QUEBTIONS OF HIS OWN AT THE
BAME TIME. RECORD THIS USING THE POLLOWING FORMAT:

REPORTER: This will be Appellate Exhibit I.

MJ: Counsel will approach the bench.

TC: [{Reviewing Appellate Exhibit I.] No objection, Your Honor.

DC: [Reviewing Appellate Exhibit I.) The defense has no
objection.

EXAMINATION BY THE COURT~-MARTIAL

Questions by the military judge:

Q. If you knew that Quirk planned on leaving the area, why
didn't you tell this to someone?

A. I did, sir.

Q. Who did you tell?

A. I reported it to the MAA at morning muster.

MJ: Any further questions by the members?

MBRS: {No response.]

MT: No further questions by the court-martial.

25




MJ: The witness is excused, subject to recall.

E The witness was duly warned and withdrew from the courtroom.

NOTE: WHEN A WITNESS I8 EXCUSED AND THEN WARNED NOT TO DISCUS88 HISB
TEBTIMONY, THE BPOKEN WORDS OF THE MILITARY JUDGE WARNING
THE WITNESS ARE ABSORBED INTO THE B8BE BHOWN ABOVE.
ADDITIONALLY, IFP THE WARNING I8 GIVEN FIRSB8T, AND THEN THE
WITNESBS IS8 TOLD THAT HE IS8 EXCUSED, ALL OF THIS IB ABBSORBED
IN THE BBE.

SSE Ensign Robert Q. Lewis, U.8. Navy, vas called as a witness for the
prosecution, was sworn, and testified as follows:

SSE DIRECT EXAMINATION

SSE Questions by the prosecution:

Q. State your full name, rank, armed force, and present duty
station.
A. Robert Quade Lewis, Ensign, U.S. Navy, Naval Justice School,

Newport, Rhode Island.

Q. Do you know the accused, and if so, will you point to him if
you see him in the courtroom and state, if you know, his
name and duty station?

A. Yes, that's Phineus R. Quirk there [pointing to accused].
Quirk is attached to the Naval Justice School, Newport,
Rhode Island.

. What are your duties at the Naval Justice School?
I am the school's personnel officer.

Are you the current custodian of the accused's service
record?
Yes, sir, I am.

Do you have it in your possession at this time?
Here it is [holding up service record].

O P O PO

Is there a nage 601-6R therein containinag an entry relating

- WAt e W el Wwa VAl warteatsai: WwiiwRariaisy e ¥ 5202231

to a period of unauthorized absence commencing approxlmately
1 December 19CY(-1)?
A. There is.

0L

May I see it?
Of course, here it is [handing to prosecution]).

>R

26 .
DA AP AL BRI



REPORTER:

Request that the reporter mark this document which I am

extracting from the accused's service record for

identification.

This will be Prosecution Exhibit 1 for identification.

mwLr umePnD muue MAATMTmio TrATITANTED mMTunD
IH AHB Il‘&u‘\gsr OP 8}‘1?153 AL WWUDNL D YRUUVADML AAllbLg

EXHIBITS INTENDED TO BE INTRODUCED AT THE TRIAL MAY BE
MARKED IN PENCIL BEFPORE THE PROCEEDINGS BEGIN. HOWEVER, IF
YOU MARK EXHIBITB8 IN OPEN COURT OR AT AN ARTICLE 39(a)

Nijuhal mr MAanTDAm TTHrAY mMmAa PDDDY oDDam '
SESSICON, THE ABOVE ENTRY IS5 THE CCRRECT WAY TO REPLECT IT IN

THE RECORD OF TRIAL.

™
A v

A.

TC:

DC:

TC:

s
ine. Robert Q. Lewis, Ensign, U.S. Navy, by direction of
he commanding officer.

ry on Prosecution Exhibit 1 for identification
ear a date?

is dated 6 January 19CY as the submission date.
a

e

L g Ve T-Y -]

Does the entr
purport to be
It does. It

It also has dates showing the commencement and termination
z

t
3 absence

----- e T o e
of a absence.

<
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Prosecution Exhibit 1 for identification is offered in
evidence as Prosecution Exhibit 1, and permiSSLOH 15

substxtute a true copy therefor.

I now show Prosecut1on Exhibit 1 for identification to the

accused and his counsel for their inspection and possible
objection [handing to defense].

(Examining.] No objection [returning to prosecution].
[{Handing to military judge.)

Prosecution Exhibit 1 for identification is admitted in
evidence as Prosecution Exhibit 1, and a true copy may be

substituted. The reporter is directed to delete the words
"for identification®.
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REPORTER: The words "for identification" have bheen deleted.

o e
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NUTE: THE MILITARY JUDG AL ANDLK YOU TO DELETE THE WORDS AT
THE CONCLUSION OF THE TRIAL OR HE MAY NOT MENTION IT AT ALL.
IN EITHER CASE, YOU MUST STILL LINE THROUGH THE WORD3 “'FOR
IDENTIFICATION" ON THE EXHIBIT ITSELF BEFORE COMPLETING THE
RECORD OF TRIAL. WHEN AN EXRIBIT I8 ADHMITTED, REHMEMBER TC
ANNOTATE YOUR REPORTER'S LOG FOR EASY REFERENCE.
NOTE: 1IF AN EXHIBIT THAT HAS DEEN ADMITTED IN EVIDENCE I8 READ
VERBATIM IN OPEN COURT, YOU CAN PROPERLY REFLECT THE READING
A8 BHOWN BELOW, OR TYPE THE READING VERBATIM. IF THE PERSOR
READING THE EXHIBIT DEVIATES IN ANY WAY FROM VERBATIM, THE
READING MUST BE TYPED VERBATIM AS READ, INTO THE RECORD IN
IT8 ENTIRETY.
EXAMPLES:
Q. Please read Prosecution Exhibit 1 aloud.
A. [Reads Prosecution Exhibit 1 verbatim to the court-martial.]
OR
Q. Please read Prosecution Exhibit 1 aloud.
A. (TYPED VERBATIM FROM YOUR TAPE.)
OR
88 The trial counsel read Prosecution Exhibit 1 to the court-martial.
OR
TC: {TYPED VERBATIM FROM YOUR TAPE)
TC: The prosecution has no further questions. Does the defense
wish to examine this witness?
DC: The defense does not.
TC: Are there any questions by the court-martial?
MJ: Apparently not. The witness is excused subject to recall.
SSE The witness withdrew from the courtroom.
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Poatswain's Mate First Class Richard C. Jones, U.8. Navy, was called
as a witness for the prosecution, was sworn, and testified as follows:

Questions

Q.
A.

Questions

Q.

>

PO PO

DIRECT EXAMINATION
by the prosecution:

State your full name, rate, armed force, and duty station.
Richard ¢. Jones, Boatswain's Mate First Class, U.S. Navy.
I'm stationed at the Naval Justice School.

Do you know the accused, and if you see him in the
courtroom, will you point to him and state his name if you
know it?

r : »
Yes, sir, I know the accused. His n

and he is sitting right over there [po
direction of the accused].

Jones, what were your duties on 30 November 19CY(-1)?

I was actlng chief master-at-arms and mustering PO for the
Justice School.

And in this capacity, did you have direct control over the
accused?

Yes, sir, I did.

Did you give the accused any specific instructions on 30

November?
what do you mean, sir, by the words "specific instructions"?

L T T, marim s v D

Did you inform him just when liberty was to expire:
Yes, sir, I did. I told him that his liberty would expire
on board the school at 0730, 1 December 19CY(-1).

No further questions. Does the defense desire to Cross-
examine?

The defense does.
CROSS-EXAMINATION
by the defense:

When did you last see the accused?
I last saw him on the evening of 30 November 19CY(-1).

& A —h a2 ™

What was he 001ng at that time?
Getting ready to go on liberty, I believe, sir.

pid you go on liberty with him?
No, sir. He went on liberty with Seaman Brown.
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A.

Q.
A.

Questions

Q.
A.

Did you say anything to Quirk at that time?
No, sir.

And that was the last time that you saw him?
Yes, sir, the last time until the shore patrol brought him
back to the school.

REDIRECT EXAMINATION
by the prosecution:

When you last saw the accused, where was he at that time?
The last time I saw him, he was leaving the school.

o e 1 w22 L mm men smde Aol BIRR . R ]
LE PELLBUNNEL ULLlLE UL ab LiIE fAas Ullivo.

It was in the area between the buildings.

[ 7%, e U W g

Was this in
Neither, sir

And he was with Seaman Brown, is that right?
Yes, sir, he was.

RECROSS-EXAMINATION

Was the accused in uniform or civilian clothes when you last
saw him?

He was in uniform.

BROWN): I didn't hear the answer.

I said, "He was in uniform.®

Was he carrying anything--like a suitcase, or package of any
type?

Not that I recall, sir.

wWhat did you say?

I said that I didn't recall, sir.

Did you personally inform the personnel officer or legal
officer that Quirk was UA?

Yes, sir. I notified Mr. Lewis.

No further questions.

30 B |
A B AC



EXAMINATION BY THE COURT-MARTIAL

You say you did not see the accused after he was apprehended
until today?

I saw him, yes, sir; but never to speak to. He was always
in the custody of a brig guard.

Any questions from any member?

[No response.]

The witness is excused, subject to recall.

SSE The witness withdrew from the courtroom.

TC:

DC:

MJ:

The prosecution rests.

The defense is ready to proceed, Your Honor. However,
before going forward with its case, the defense respectfully
requests an out-of-court hearing to present a motion based
upon evidence which has been presented here today by the
prosecution.

Very well, the court-martial will be in recess.

SSE The court-martial recessed at 1103 hours, 4 February 19CY.

NOTE:

THE MILITARY JUDGE MAY OR MAY NOT RECES88 THE COURT-MARTIAL
IN ORDER TO HAVE AN ARTICLE 39(a) BESB8ION. IF HELD DURING
RECESB, THEN TYPE THE 8B8E BHOWING THE COURT-MARTIAL
RECESSING, AS SHOWN ABOVE. THIS WILL REQUIRE ANOTHER B8BE
CALLING THE COURT-MARTIAL TO ORDER AFTER THE ARTICLE 39(a)
BESSION ADJOURNS.

HOWEVER, IF NO RECESS OCCURS BECAUSE THE MILITARY JUDGE
SBIMPLY EXCUSED THE MEMBERS, UTILIZE THE 88E FOR THE MEMBERS
WITHDRAWING FROM THE COURTROOM, AS S8HOWN BELOW. USING THIS
FORMAT, THE COURT-MARTIAL WOULD NOT BE CALLED TO ORDER WITH
AN S8SE AFTER THE ARTICLE 39(a) BESSION ADJOURNS.

DO NOT FPORGET TO LINE OUT THE REMAINDER OF THE PAGE, IF
REQUIRED, AND BTART THE ARTICLE 39{(a) SBES8SBION ON A NEW PAGE.
{BEE SAMPLES ON PAGE 28)

MJ:

OR

Very well, the members will withdraw from the courtroomn.

SSE The members withdrew from the courtroom.

31
P N -1 1?/ "-:va l‘(-



ARTICLE 39(a) SESSION:

SSE The Article 39(a) session was called to order at 1105 hours, 4
February 19CY.

MJ:

DC:

DC:

TC:

This Article 39(a) session will come to order. Let the
record show that this hearing is being held out of the
presence of the members of the court-martial. It is
attended by the military judge, the accused, counsel for
both sides, and the reporter.

Mr. Defense Counsel, you requested this out-of-court hearing
in order to present a motion?

Yes, sir, Your Honor.
You may proceed.

At this time, Your Honor, the defense moves for a finding of
not quilty of Charge I and the Specification thereunder on
the ground that the prosecution has failed to establish a
prima facie case. The prosecution's evidence has merely
shown (REMAINDER OF MOTION INTENTIONALLY OMITTED - TYPE
VERBATIM)

Trial Counsel, do you desire to present argument?

I do, Your Honor. Your Honor, it is the government's
contention that a prima facie case has clearly been
established. The evidence presented (REMAINDER OF ARGUMENT
INTENTIONALLY OMITTED -~ TYPE VERBATIM)

Defense?

(ARGUMENT INTENTIONALLY OMITTED - TYPE VERBATIM)

Does either side have anything further on the motion?
No, sir, Your Honor.
No, Your Honor.

The motion for a finding of not guilty of Charge I and the
Specification thereunder is denied.

Do you have any further motions, defense?
No, sir.

This 39(a) session is adjourned.

SSE The Article 39(a) session adjourned at 1150 hours, 4 February 19CY.
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SSE The court-martial was called to order at 1155 hours, 4 February 19CY.

SSE

SSE

MJ:

TC:

The court-martial will come to order.

All parties to the trial who were present when the court-
martial recessed are again present.

NOTE:

THE WAY YOU WOULD START THE COURT-MARTIAL AGAIN AFTER THE
ARTICLE 39(a) BESSION DEPENDS ON WHETHER IT WAS HELD DURING
A RECES88 OF THE COURT-MARTIAL, OR IF THE MILITARY JUDGE
BIMPLY EXCUSED THE MEMBERS WITHOUT TAKING A RECESS.

IF THE COURT-MARTIAL RECESSED, IT I8 CALLED TO ORDER ASB
SHOWN ABOVE.

HOWEVER, IF THE COURT MEMBERS WERE BIMPLY EXCUBED AND
WITHDREW PROM THE COURTROOM, YOU WOULD PICK UP THE
PROCEEDINGS WITH THE FIRST WORDS SPOKEN AFTER THE MEMBERS
REENTERED THE COURTROOM, AS BHOWN BELOW.

MJ:

DC:

MJ:

We may proceed.

All parties to the trial are again present, to include the
members.

Your Honor, may I have your permission to proceed?
In view of the hour, you may begin your case after lunch.
That's agreeable with the defense, Your Honor.

The court-martial will recess for 2 hours.

The court-martial recessed at 1200 hours, 4 February 19CY.

The court-martial was called to order at 1415 hours, 4 February 15CY.

MJ:

TC:

Court will come to order.

All parties to the trial who were present when the court-
martial recessed are again present.

The defense may proceed. You are ready, are you not, Mr.
Defense Counsel?

Yes, Your Honor, I am.

Continue.
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NOTE:

WHEN CALLING A WITNESS, ALWAYS8 KEEP THE 88E CALLING THRE
WITNESB, THE SBTAGE OF EXAMINATION, THE 88E FOR "QUESTIONS
BY'" AND AT LEAST THE PIRST '"Q." AND "“A." ON THE BAME PAGE.
IP ALL WILL NOT FIT ON THE BAME PAGE, BEGIN A NEW PAGE.

DEFENSE'S CASE IN REPLY:

DC:

The defense has no opening statement.

Boatswaints Mate First Class Dale Francis, U.8. Navy, was called as
a witness for the defense, was sworn, and testified as follows:

DIRECT EXAMINATION

Questions by the prosecution:

Q.
A.

Q.
A.

Q.

State your full name, rate, organization, and armed force.
Dale Prancis, Boatswain's Mate First Class, U.S. Navy,
Service Craft Division, Naval Education and Training Center,
Newport, Rhode Island.

Do you know the accused?
Yes, sir.

If you see him in the courtroom, would you please point to
him and state his name?

Electrician's Mate Fireman Phineus R. Quirk. He's sitting
right over there [pointing in the direction of the accused].

NOTE:

INTRODUGCTORY QUESTIONS BUCH AS THOSE SHOWN ABOVE ARE
NORMALLY ASKED OF DEFENSE WITNESS8ES8 BY THE PROSECUTICN TO
IDENTIPY THE WITNESS TO THE COURT-MARTIAL. THE ACTUAL
DIRECT EXAMINATION OF A DEFENSE WITNES8S BEGINS WHEN
QUESTIONS ARE ASKED BY THE DEFENSE COUNSBEL. YOU DO NOT
CHANGE THE S8TAGE OF EXAMINATION, BUT MERELY TYPE THE B88B
"QUESTIONS BY THE DEPENSE:" TWO S8PACES BELOW THE LAST LINE
OF TYPING A8 SHOWN BELOW.

Questions by the defense:

Q.

You say that you know the accused. Francis, will you please
tell the court-martial how you know the accused?

Yes, sir. He was stationed on the YTB with me, down in
Service Craft.

Did he ever cause you any trouble?
No, sir. Quirk was one of the best men I had on the tug.
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Q.

TC:

MJ:

TC:

DC:

MJ:

Did Quirk ever show any tendency to go UA while he was
stationed on the tugs with----

I object. That last question calls for an opinion of the
witness.

Argument?

(ARGUMENT IN SUPPORT OF OBJECTION INTENTIONALLY OMITTED -
TYPE VERBATIM)

(ARGUMENT IN OPPOSITION TO OBJECTIOR INTENTIONALLY OMITTED -
TYPE VERDATIM)

Reporter, please read back the last question of the defense
counsel.

The reporter did as directed.

NOTE: WHEN REQUIRED TO READ BACK ANYTHING FROM YOUR TAPES, DO ROT
TYPE WHAT YOU ACTUALLY READ BACK; BIMPLY TYPE THE BS8E AS
SHOWN ABOVE.

MJ: The objection of trial counsel is overruled. Francis, you
may answer the question.

A. No, sir. He was always on time and he was sure to be there
early enough to get a good day's work done.

DC: The defense has no further questions.

TC: The prosecution does not desire to cross-examine this
witness. Does the court-martial wish to examine this
witness?

MJ: I have a question or two for the witness.

EXAMINATION BY THE COURT-MARTIAL

Questions by the military judge:

Q. Francis, how long have you known the accused?

A. For approximately 1 year, sir.

Q. He has always been dependable, trustworthy, and loyal?

A. Yes, sir.

MJ: I have no further questions.

TC: The prosecution has no questions. Does the defense have any

further questions?
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DC: No, the defense has no further questions, Your Honor.

The witness was duly warned and withdrew from the courtroom.

Boatswain's Mate Becond Class John C. Roberts, U.B8. Navy, was called
as a witness for the defense, was sworn, and testified as follows:

DIRECT EXAMINATION
Questions by the prosecution:

Q. State your name, rate, and present duty station.

A. My name is John C. Roberts, and I'm a boatswain's mate
second class. My duty station is Naval Brig, Naval
Education and Training Center, Newport, Rhode Island.

Q. Do you know the accused in this case?
A. Yes, sir. That's Quirk sitting over there [pointing in the
direction of the accused].

Questions by the defense:

Q. When was the first time that you met the accused?

A. I would say about 18 months ago, sir, when I was stationed
on the tugs.

Q. Were you very friendly with the accused at that time?

A. Yes, sir. Quirk and I made quite a few liberties together

here in Newport and Boston.

Q. Do you know whether or not there was any family trouble at
home?
A. You mean Quirk's family, don't you? No, sir, there was no

trouble that I knew of.

DC: I have no further questions.

CROSS-EXAMINATION

Questions by the prosecution:

Q. Roberts, have you had a chance to speak to Quirk while he
has been in the brig?

A. Yes, sir, I have.

Q. Did he say anything to you as to why he went UA?

A. No, sir, he didn't.

TC: The prosecution has no further questions. Does the defense

have any further questions?
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DC:

TC:

MT:

MJ:

No further questions.
Does the court desire to examine this witness?
The court does not.

The witness is excused, subject to recall.

SSE The witness was duly warned and withdrew from the courtroonm.

EXPLANATION OP ACCUSED'S8 RIGHTS TO TESTIPY:

DC:

The accused elects to take the stand and testify as a
witness in his own behalf. His testimony will be limited to
Charge I and the Specification thereunder.

Before proceeding, Mr. Defense Counsel, an Article 39(a)
session is required.

The court-martial is in recess.

court-martial recessed at 1628 hours, 4 February 19CY.
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TICLE 3
The Articl
February 1
MJ:

TC:
MJ:
DC:
MJ:
MJ:

BEBBION:

This Article 39(a) session will come to order.
All parties are present except the members.

and does he understand,
t to testify or to remain Eileﬁt’
I have, Your Honor, and the accused does understand his

rights in this regard.

Fireman Quirk, you now have the right, if you wish, to
present evidence in your own behalf. You are under no legal
obligation to present any evidence at all. The burden is
upon the government to prove your quilt beyond a reasonable
doubt. If you present no evidence, this fact will not be
considered against you for any purpose. However, if there
is any evidence you wish to present to the court-martial to
explain, mitigate, impeach, or rebut any evidence of the
prosecution, or for any other legitimate purpose, now is the
time to do so. If you elect to present evidence, such
evidence will be considered by the court-martial for all
purposes; either for you or against you, as the case may be.

As the accused, you have these rights as a witness:

First, you may be sworn and take the stand as a witness. If
you do that, whatever you say will be considered and weighed
as evidence by the court-martial, as is the testimony of any
other witness, and you may be cross-examined on your
testimony by the trial counsel and by the court. If your
testimony should be restricted to less than all of the
offenses charged against you, and you do not testify
concerning others, then you may be questioned about the
whole subject of those offenses concerning which you do
testify, but you may not be guestioned about any offense
concerning which you do not testify.

Second, you may remain silent, that is, say nothing at all.
You have a right to give no testimony, if you wish, and if
you do not testify, the fact that you do not take the stand
yourself will not count against you in any way with the
court. It will not be considered as an admission that you
are guilty, nor can it be commented on in any way by counsel
in addressing the court-martial.
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MJ: Do you understand your right to testify or present other
evidence at this time?

ACC: Yes, sir.
MJ: This Article 39(a) session is adjourned.

SSE The Article 39(a) session adjourned at 1635 hours, 4 February 19CY.
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The court-martial was called to order at 1640 hours, 4 February 19CY.

MJ:

TC:

The court-martial will come to order.

All parties to the trial who were present when the court-
martial recessed are again present.

The defense desires to call the accused, Quirk. The accused
desires to take the stand and testify under oath at this
time.

Proceed, Defense Counsel.

Electrician's Mate Pireman Phineus R. Quirk, U.8. Navy, was called as
a witness for the defense, was sworn, and testified as follows:

DIRECT EXAMINATION

Questions by the prosecution:

Q. State your full name, rate, armed force, and duty station.
A. Phineus R. Quirk, Electrician's Mate Fireman, U.S. Navy, and
I'm stationed at the Naval Justice School.
Q. Are you the accused in this case?
A. I am, sir.
NOTE: AT THE CONCLUSION OF A STAGE OF EXAMINATION, COUNSEL WILL

8AY, "YOUR WITNESS'" OR WORDSB VERY SBIMILAR. THESE WORDS ARE
NOT TRANSCRIBED. THEY ARE ABSORBED IN THE S8S8E IDENTIFPYING
THE NEXT PERSON CONDUCTING THE EXAMIMATION AS BHOWN BELOW.

Questions by the defense:

Q.

WIT:

>0

Quirk, did you and Seaman Brown go on liberty together on 30
November?
Yes, sir, we did.

You're going to have to speak up. We can't hear you.
Yes, Your Honor

Did you have a few drinks while you were on liberty?
Yes, sir, I did. You see, I just turned 21, and I wanted to
celebrate a little, so Brown and me had a few drinks.

Would you be kind enough to tell the court the last thing
you can remember about the evening of 30 November?

I don't rightly remember too much, sir. I been told what I
did a few days later by Brown--Seaman Brown. He said I sort
of got drunk.
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TC:

Questions

Q-
A.

MBRS:

DC:

I move that the answer to the last question be stricken from

the record on the grounds that it is hearsay.

That motion is granted. The members will disregard the
answer.

The defense has no further questions.

I have a few that I would like to ask.

CROSS=EXAMINATION

AN b ad  BiAR AR R i am am e

by the prosecution:
You say that you were drinking, is that right?

We were drinking? Yes, sir, we was drinking; that's what
said.

And you can't remember how man

That's right, sir.

So this drinking, then, is the cause of your going UA?
I didn't say that, sir.

No further questions.
[No response.]
No, sir.

You may resume your seat at the counsel table.

The accused resumed his seat at the counsel tablie.

DC:

TC:

DC:

The defense rests.
The prosecution has no further evidence to offer.
Does the defense have any further evidence to offer?

It does not.

WITNESS RECALLED BY THE COURT-MARTIAL

MBRS:

Does any member desire to have any witnesses recalled, any

additional witnesses called, or any further evidence educed?

[No response.)
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MJT: I would like to recall Boatswain's Mate Dale Francis.

Boatswain's Mate Pirst Class Dale Prancis; 0.8. Navy., was recalled as
a witness for the court-martial, reminded of his oath, and testifieq
as follows:

DIRECT EXAMINATION
Questions by the prosecution:

n Ava umny fha camn Nala Prancio wvuhea ook {if{iad aavwline {nm +his
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trial?

A. Yes, sir, I am,

Questions by the military judge:

Q. You stated earlier that Quirk was one of your best workers,
and never caused any trouble. Is that correct?

A. Yes, sir, it is.

Q. Isn't it a fact, however, that on three separate occasions

Quirk was returned to the Service Craft barracks by the
shore patrol for various infractions on the beach?

A. Yes, sir, I believe so, but I can't remember the
circumstances.
MJ: No further questions.

CROSS-EXAMINATION

Questions by the defense:

Q. Petty Officer Francis, do you recall just what these
infractions were?

A. One of them was for being out of uniform--wearing white
socks with his blues. I just can't remember the others.

Q. But he was brought back a few times by the shore patrol?

A. Yes, sir.

Questions by the prosecution:

Q. Could one of the others possibly have been for a minor
period of UA?
A. Not that I recall, sir.
TC: No further questions.
42
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REDIRECT EXAMINATION

Questions by the military judge:

Q. Do you recall if the accused ever went to CO's mast for any
of these incidents?
A. He never went to mast while he wasgs stationed in Service
Craft.
MJ: No further questions. Any further questions?
DC: I have one or twvo.
RECROSS-EXAMINATION

Questions by the defense:

Q. You say that Quirk was never disciplined for these alleged
infractions?

A. I didn't say that, sir.

Q. What did you say?

A I said, "He never went to mast while he was stationed in

Service Craft," sir.
DC: Thank you.

Questions by the prosecution:

Q. Was Quirk ever disciplined for these incidents?

A. He was counseled regarding his behavior on the beach on a
few occasions.

Q. But he never went to captain's mast?

A No, sir, it was taken care of at division level.

TC: Thank you. 1 have nothing further.

MJ: There are no further questions hy the court

MJ: The witness is excused subject to recall.

The witness was reminded of his previous warning and withdrew from the
courtroom.

MJ: In a moment, we'll recess so that counsel and I may discuss

crortain nracadnral martarc ITnan v»oacranuoaninsg +ha b o
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martial, the procedure that will be followed will be that
each counsel will be given an opportunity to present
argument to you. Following the presentation of counsel's
argument, I will instruct you on the law and the procedures
in the case.
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MJ:

Upon the conclusion of my instructions, the court-martial
will close for deliberations. I again remind you that you
should not discuss the case among yourselves or with anyone
else; nor is it permissible to consult the Manual for
Courts-Martial, JAGMAN or any other directives or
publications. VYour discussions of evidence and opinions
should be reserved for the time when you are in your closed
session for deliberation.

The court-martial stands in recess.

he court-martial recessed at 1710 hours, 4 February 1SCY.
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TC:

DC:

MJT:

This out-of-court hearing will come to order. Let the
record show that this hearing is being held out of the
presence of the members of the court-martial. The military
judge, the accused, counsel for both sides, and the reporter
are present.

Do counsel for either side have any requested instructions
on findings?

The prosecution does not, Your Honor.

The defense does not, Your Honor.

Gentlemen, I intend to give the following instructions on
findings: (PROPOSED INSTRUCTIONS INTENTIONALLY OMITTED -
TYPE VERBATIM)

Are there any objections to the proposed instructions, or
requests for additional instructions?

Not by the government, Your Honor.
No, sir.

Very well. This out-of-court hearing is adjourned.

The Article 39(a) session adjourned at 1735 hours, 4 February 19CY.
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The court-martial was called to order at 1740 hours, 4 February 19CY.
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MJ:

All parties to the trial who were present when the court-
martial recessed are again present.

The prosecution may proceed.

ARGUMENTS :

HOTE:

ARGUMENTS ON PINDINGS OR SENTENCE ARE GENERALLY QUITE
LENGTHY. IF YOU CAN AVOID IT, NEVER INTERRUPT A COUNBEL
WHILE ARGUMENT IS8 BEING RECITED. INTERRUPTIONS CAN
DEVASTATE COUNSEL'S ATTEMPT TO S8WAY THE MEMBERB TO HIS8 OR
HER WAY OF THINKING. VICTORY OR DEFPEAT COULD DEPEND UPON
HOW WELL ARGUMENTS ARE PRESENTED BY COUNSEL. BE PREPARED.
IF NECESSARY, START A NEW TAPE.

TC:

The prosecution makes the following opening argument
(ARGUMENT INTENTIONALLY OMITTED -~ TYPE VERBATIM)

In reply to the prosecution'’s argument (ARGUMENT
INTENTIONALLY OMITTED - TYPE VERBATIM)

In summing up, {(CLOSING ARGUME}
TYPE VERBATIM)

Has the prosecution anything further to offer?
It has not.

Has the defense anything further to offer?

It does not.

Very well, I will now instruct the members.

HOTE:

TRANSCRIBE THE INSTRUCTIONS INTO PARAGRAPHS WHEN THE
MILITARY JUDGE TAKES UP A NEW BUBJECT. NOTE THE SPECIFIC
PARAGRAPHING POR LISTING ELEMENTS OF THE OFFENSE, ETC.

INSTRUCTIONS ON FINDINGS:

MJ:

Gentlemen, I will now instruct you on the law and the

procedures you must follow in deciding this case. When this

court-martial closes to vote on its findings, each of you

must resolve the ultimate issue of the guilt or innocence of

the accused in accordance with the law, the evidence
admitted in court, and your own conscience.
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It is my duty as military judge to instruct you on the law
applicable to this case. It is your duty as members of the
court-martial to determine the facts of the case, apply the
law to these facts, and then determine the guilt or
innocence of the accused.

I will now instruct the court-martial as required by R.C.M.
920. Let the record show that each member has been provided
with a copy of the charges and specifications upon which the
accused was arraigned.

The court-martial is advised that, in order to find the
accused quilty of the Specification of Charge I, it must be
satisfied by legal and competent evidence beyond a
reasonable doubt:

(1) That, at the time and place alleged, the accused
absented himself from his organization, to wit: Naval
Justice School, Newport, Rhode Island;

(2) that such absence was without proper authority from
anyone competent to give him such leave and was of the
duration alleged; and

(3) that the absence of the accused was terminated by
apprehension.

You are further advised in accordance with R.C.M. 920(e) (5):

First, that the accused must be presumed to be innocent
until his guilt is established by legal and competent
evidence beyond a reasonable doubt;

second, that in the case being considered, if there is a
reasonable doubt as to the guilt of the accused, the doubt
shall be resolved in favor of the accused and he shall be
acquitted;

third, that if there is a reasonable doubt as to the degree
of guilt, the findings must be in a lower degree as to which
there is no reasocnable doubt; and

fourth, that the burden of proof to establish the gquilt of
the accused beyond a reasonable doubt is upon the United
States.

The final determination as to the weight of the evidence and
the credibility of the witnesses in this case rests solely
upon you members of the court-martial. (REMAINING
INSTRUCTIONS INTENTIONALLY OMITTED - TYPE VERBATIM)
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Does either counsel have any objections to the instructions
as given, or desire any additional instructions?

No, Your Honor.
No, Your Honor.

Members of the court, are there any questions concerning any
of the instructions that I have given you?

{No response.]

The court-martial will be closed.

The court-martial closed at 1800 hours, ¢ February 19CY.

The court-martial opened at 1857 hours, 4 February 19CY.

MJ:

TC:

Defense

PRES:

The court-martial will come to order.

All parties to the trial who were present when the court-
martial closed are again present in court, to include the
members.

Mr. President, are you ready to announce your findings?

Yes, Your Honor.

Very well, proceed. Accused and counsel, please rise.

counsel and the accused did as directed.

Let the record indicate that during the closed session of
this court-martial, no member of the court-martial,
including the president, had access to or used the Manua)
for Courts-Martial, United States, 1984, the JAG Manual, or
any other writing except copies of the convening orders, the
charges and specifications referred to this court-martial,
the instructions of the military judge of the court-martial,
and exhibits received in evidence.

KNOTE:

IT I8 CUBTOMARY FOR THE ACCUSED AND HIS8 COUNSEL TO STAND AND
FACE THE MEMBERS DURING THE READIKG OF THE FINDINGS OF THE
COURT-MARTIAL. HERE AT THE BCHOCOL, WE WILL DISPENSE WITH
THI8 FORMALITY.
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FINDINGS

PRES:
of
of
MJ:
MJ:

Electrician's Mate Fireman Phineus R. Quirk, U.S. Navy, it
is my duty as president of this court-martial to inform you
that this court-martial finds you:

f the Bpecification of Charge I: Guilty.

Charge I: Guilty.

Gentlemen, considering the hour, I am going to recess the
court-martial until 0900 hours tomorrow morning.

The court-martial will stand in recess.

The court-martial recessed at 1910 hours, 4 February 19CY.

The court-martial was called to order at 0905 hours, § February 19CY.

MJ:

TC:

The court-martial will come to order.

All parties to the trial who were present when the court-
martial recessed are again present.

PRESENTENCING PROCEDURE:

MJ:

TC:

NAME

The court-martial will now hear the personal data concerning
the accused as shown on the charge sheet, any other
information from his personnel records relevant to
sentencing, and will receive evidence of previous
convictions, if any.

The first page of the charge sheet shows the following data
concerning the accused:

OP ACCUSED: QUIRK, Phineus R.

80CIAL BECURITY ACCOUNT NUMBER: 123-45-6789.

RATE:

Blectrician's Mate Fireman.

ORGANIZATION: Naval Justice 8chool, Newport, Rhode Island.
INITIAL DATE OF CURRENT BERVICE: 10 August 19CY(-3).

TERM

OF CURRENT BERVICE: 4 years.

PAY PER MONTH - BASBIC: $636.90.

BEA OR FOREIGN DUTY¥: None.

TOTAL: $636.90.

NATURE OF RESTRAINT OF ACCUSED: Confinement.

DATE

OF RESTRAINT: 2 January 19CY.

NOTE:

THE CATEGORIES FOR THE DATA FROM THE CHARGE SHEET MAY VARY
FROM CABSE TO CASE; SIMPLY FOLLOW THE ABOVE FORMAT, TYPING
VERBATIM FROM YOUR TAPE. MINOR STUTTERS, ETC., WITHIN THE
CATEGORIES S8HOULD BE OMITTED.
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DC:

TC:

Does the accused have any objection to the data as read?
He does not.

I have evidence of one previous conviction by summary court-
martial.

Ensign Robert Q. Lewis, U.8. Navy, was recalled as a witness for the
prosecution, was reminded of his under oath, and testified as follows:

Questions

Q.
A.

Q.

TC:
REPORTER:

Q.

TC:

DIRECT EXAMINATION
by the prosecution:

Are you the same Ensign Robert Q. Lewis, U.S. Navy, who
testified earlier at this trial?
I am, sir.

Are you the custodian of the current service record of the
accused?
I am, sir.

Referring to the service record of the accused, would you
state if there is a page 601-7R therein containing an entry
relating to a previous conviction by court-martial?
{Looking through service record.] There is.

May I see it?
Yes, sir. Here it is [handing to prosecution].

Request the reporter mark this exhibit for identification.
This will be Prosecution Exhibit 2 for identification.

Does the entry on Prosecution Exhibit 2 for identification
purport to bear a signature?
It does.

Whose?

The entry purports to bear the signature of Lieutenant
Commander Johnnie B. Good, the Staff Judge Advocate of Naval
Education and Training Center here in Newport, Rhode Island.

Prosecution Exhibit 2 for identification is offered in
evidence as Prosecution Exhibit 2, and permission is
requested to withdraw it at the conclusion of the trial and
substitute a true copy therefor.

I now show Prosecution Exhibit 2 for identification to the

defense counsel for his inspection and possible objection
[offering to defense]}.
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TC

Q.
A.

TC

REPORTER:

Q.

-
-

I've already seen it, Your Honor. No objection.
[(Hands document to military judge.]

Do you have anything to show the final action on this court-
martial?

Yes, Your Honor. I am planning to introduce another service
record page entry to establish that the court-martial has
had final review.

Proceed before I make a ruling on Prosecution Exhibit 2 for
identification.

Mr. Lewis, do you find an entry in the service record of the
accused reflecting final action of the court-martial
referred to in Prosecution Exhibit 2 for identification?
Yes, sir. There is an entry in the service record--a
NAVPERS 1070/613, dated 14 January 19CY(-3).

Would you please hand it over to me?
Here you are [handing to prosecution].

Request the reporter mark this for identification.
This will be Prosecution Exhibit 3 for identification.

Does Prosecution Exhibit 3 for identification purport to
bear a signature [handing to witness]?

[Examining.] It does. It is signed by Lieutenant Howard H.
Stine, U.S. Navy, OIC, PSD, NETC, Newport, Rhode Island
[returning to prosecution].

Prosecution Exhibit 3 for identification is offered in
evidence as Prosecution Exhibit 3, and permission is
requested to withdraw it at the conclusion of the trial and
substitute a true copy therefor.

I now show Prosecution Exhibit 3 for identification to the
defense for his inspection and possible objection fhanding
to defense].

[Examining exhibit.] No objection. ([Returns to
prosecution. ]

Prosecution Exhibits 2 and 3 for identification are admitted

in evidence as Prosecution Exhibits 2 and 3. True copies
may be substituted at the end of the trial.
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MJ: The reporter is directed to delete the words "for
identification" from Prosecution Exhibits 2 and 3 at the
conclusion of the trial.

TC: I have no further questions of the witness at this time.

MJ: Any questions by the members?

MBRS: [No response. ]

MJ: The witness is excused.

The witness withdrew from the courtroom.

MJ: An Article 39(a) session is required. The members are
excused.

The members withdrew from the courtroom.

52



SSE The Article 39(a) session was called to order at 0931 hours, 5
February 19CY.

MJ:

This Article 39(a) session will come to order. Let the
record show that this session is being held out of the
presence of the members of the court-martial. It is
attended by the military judge, the accused, counsel for
both sides, and the reporter.

EXTENUATION AND MITIGATION:

MJ:

Electrician's Mate Fireman Quirk, you are advised that you
may now present evidence in mitigation and/or extenuation of
the offenses of which you stand convicted, that is, any
evidence which might tend to explain or lessen the degree of
severity of the offenses of which you have been convicted.
You may testify under oath as to such matters. You may
remain silent, in which case, the court-martial will draw no
adverse inference from your silence.

You may call witnesses or introduce documents. You may make
an unsworn statement, either oral or written. This
statement may be made by you personally, or through your
counsel. You are advised that an unsworn statement is not
evidence and you cannot be cross-examined upon it. However,
the prosecution may offer evidence to rebut anything
contained in a unsworn statement. You may remain silent, or
you may elect to use any manner or combination of manners
about which you have been advised to bring forth mitigation
and extenuation. Consult with your counsel and advise me
what you desire to do.

88E The accused did as directed.

88FE

MJ:

ACC:

&

o)
]

=
9]

2

Do you understand what I have explained to you?

Yes, sir, and I am going to make an oral unsworn statement,
with your permission.

Very well. Does counsel for either side have anything
further to present at this time?

No, sir, Your Honor.
I have nothing further, Your Honor.

This session is adjourned.

The Article 39(a) session adjourned at 0950 hours, 5 February 19CY.
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NOTE: NOTICE BELOW, THE REGATHERIHKG OF THE COURT-MARTIAL WITHOUT A
RECES8S8. REMEMBER, YOU S8TART WITH THE BPOKEN WORDS.

MJ: We may proceed.

TC: Let the record reflect that all parties to the trial are
again present, to include the members.

DC: The accused desires to make an oral unsworn statement at
this time.

MJ: You may proceed.

ACC: (UNSWORN STATEMENT INTENTIONALLY OMITTED - TYPE VERBATIM)

NOTE: THE ACCUSED COULD MARKE AN UNSWORN BTATEMENT WITH THE
ABBISTANCE OF THE DEFENBE COUNSEL. THIS8 PROCESS COULD
INVOLVE QUESTIONS AND ANSWERS AS INDICATED BELOW. BOTH ARE
PROPER. 1IN EITHER CABE, YOU BHOULD BE CAREFUL TO USBE THE
PROPER PREFIX.

DC: Quirk, would you like to explain to the court-martial why
you took the watch belonging to Seaman Time?

ACC: Yes, sir. Well, I remembered what Boatswain's Mate Jones
said about getting back to the school on time the following
morning, and since I didn't have a watch, I temporarily
borrowed Time's.

DC: You didn't have any intention of retaining it permanently,
did you?

ACC: No, sir. I knew that Time didn't wear his watch much, and I
was going to return it the following morning, but things
didn't work out that way at all.

TC: I have no evidence in rebuttal to this unsworn statement.

MJ: Does either side have anything further?

DC: No, sir.

TC: No, sir, the prosecution does not.

TC: The prosecution makes the following argument (ARGUMENT
INTENTIONALLY OMITTED - TYPE VERBATIM)

DC: The defense makes the following argument (ARGUMENT

INTENTIONALLY OMITTED - TYPE VERBATIM)

54



m
0
o}

|

SSE

SSE

In closing, the government would like to remind the court

that (REBUTTAL ARGUMENT INTENTIONALLY OMITTED - TYPE
YVERBATIM)

INSTRUCTIONS ON THE MAXIMUM PERMISSIBLE PUNISHMENT

MJ:

trial

Very well. I will now instruct the court-martial as to the
maximum sentence which may be imposed in this case. The

maximum punishment which may be awarded for the offenses of
which this accused has been found gquilty is discharge from

the naval service with a bhad conduct Rischargn' confinement

for a period of 6 months, forfeiture of two-thirds pay per
month for 6 months, and reduction to the grade of pay grade
E-1.

The court-martial is further advised that when deliberating
on an appropriate sentence, you must consider the fact that
Fireman Quirk, in an unsworn statement, related that he was

A :
worried about getting to school on time; that he did not

have a watch; and that he temporarily borrowed Time's watch.
You must also consider his unsworn statement that Time did
not wear his watch much; that he was going to return the

A

vatch; and that he testified he had no intention of keeping
the watch.

Does any member have any questions concerning these
instructions?

;]

counsel did as directed.

The court-martial will be closed.

court-martial closed at 1025 hours, § February 19CY.

court-martial opened at 1115 hours, 5 February 19CY.

The court-martial will come to order.

All parties to the trial who were present when the court-
martial closed are again present.
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PRES:

BENTENCE

Let the record indicate that during the closed session of
this court-martial, no member of the court-martial,
including the president, had access to or used the Manual
for Courts-Martial, the JAG Manual, or any other writing
except copies of the charges and specifications, convening
orders, and instructions of the military judge.

Mr. President, are you ready to announce sentence?
Yes, Your Honor.
Very well. Proceed, Mr. President.

Electrician's Mate Fireman Phineus R. Quirk, U.S. Navy, it
is my duty as president of this court-martial to inform you
that this court-martial sentences you:

To be discharged from the service with a
bad conduct discharge, to be confined for
3 months, to forfeit $25.00 pay per month
for 3 months, and to be reduced to the
grade of pay grade E-1.

Has the prosecution any other cases to try at this time?
No, Your Honor.

Since there are no other cases to be tried at this time, I
want to thank the court members for their attendance during

this trial. The members are excused at this time. All
other parties will remain.

SSE The members withdrew from the courtroom.

NOTE:

AT THIS POINT THE MILITARY JUDGE I8 CONDUCTING AN OUT-QF-
COURT HEARING IN ORDER TO ADVISE THE ACCUSED OF HIS POST-
TRIAL AND APPELLATE RIGHTS8. YOU WOULD START A NEW PAGE AT
THIB8 POINT. REMEMBER, UNLESS THE MILITARY JUDGE RECESSES
THE COURT-MARTIAL, NO BS8E FOR A RECESS WILL APPEAR, SIMPLY
THE S8S8E FOR THE COURT MEMBERS WITHDRAWING FROM THE
COURTROOM. REMEMBER, DO NOT TYPE AN BS8E TO CALL THE ARTICLE
39(a) BESSBION TO ORDER OR TO ADJOURN IT; BINCE THE MEMBERS
HAVE WITHDRAWN, THE MILITARY JUDGE WILL GIVE POST-TRIAL
RIGHT8 TO THE ACCUSED AND ADJOURN THE COURT-MARTIAL.

w
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APPELLATE RIGHTS ADVISEMENT

&

Fireman Quirk, I will explain to you your post=trial and
appellate rights.

After the record of trial is prepared in your case, the

Frsmritroa o mrrdrlhamidr 12411 Aamd M traie maoa Mlirm mmeissmen € o
Q—Ullvclllll\d GUDIIULLL” Whid QWb Wil ywulL o . ALl bullvﬁilll;g

authority may approve the sentence adjudged, may approve a
lesser sentence, or may disapprove the sentence entirely.
The convening authority may not increase the sentence. The

oz T e it dery mawr alo At onmmrmrra e

CoONvVening auunirily maY 4480 GlsSapprove some or all of the
findings of guilty. The convening authority is not required
to review the case for legal errors, but may take action to
correct legal errors.

Do you understand?
Yes, sir.

You have the right to submit matters to the convening
authority before he takes action on your case. These
matters must be submitted to the convening authority within
10 days after you or your counsel receive a copy of the
record of trial, or 10 days from date of receipt of staff
judge advocate or legal officer review, whichever is later.

The convening authority may extend these periods for good

P R T

Before the convening authority takes action, the staff judge
advocate will submit a recommendation to him. This
recommendation will be sent to your defense counsel before
the convening authority takes action, and you may subnmit
matters in response to the recommendation within 10 days of
receiving it. The convening authority may extend this

perlou for 9000 cause.

After the convening authority takes action, unless you waive
appellate review, your case will be reviewed by the Navy-
Marine Corps Court of Military Review. You are entitled to
be represented by counsel before such court. Military
counsel will be appointed to represent you at no cost to
you, and if you so choose, you may be represented by
civilian counsel at no expense to the United States.

The Court of Military Review will review your case for any
1ega1 errors, and for factual sufficiency. It will also

pr——— — L__- . .

consider whether the sentence is appropriate.
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MJ: After the Court of Military Review completes its review,
your case could be reviewed, on your request or otherwise,
by the Court of Military Appeals, and, if it were reviewed
by the Court of Military Appeals, by the Supreme Court.
You would have the same rights to counsel before those
courts as you have before the Court of Military Review.

If you waive appellate review, you give up the rights I have
just described. If you do not waive appellate review, you
may withdraw your case from appellate review at a later
time, before such review is completed.

If you do waive, or later withdraw your case from appellate
review, you cannot change your mind later. Once you file a
waiver or withdrawal, your decision is final and appellate
review is barred.

If you waive or withdraw appellate review, your case will be
reviewed by a judge advocate for legal error. You may
suggest, in writing, possible errors for the judge advocate
to consider. The judge advocate's conclusions will be sent
to the general court-martial convening authority for final
action in your case.

After review by the judge advocate and action by the general
court-martial convening authority is completed, you may
request the Judge Advecate General to take corrective action
in your case. Such a request must be filed within 2 years
after the convening authority takes action, unless you can
show good cause for filing later.

MJ: The court-martial is adjourned.

SSE The court-martial adjourned at 1130 hours, 5 February 19CY.
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AUTHENTICATION OF RECORD OF TRIAL

in the case of

Electrician's Mate Fireman Phincus R. Quirk, 0.5, Navy

Coraly o0 5.%%42,

CONSTANTLE E. LEGAL

LCDR, JAGC, USH

(Militacy, Judge) !

10 February 19CY

I have examined the record of trial in the foregoing case.

éﬂﬁ &. HaitmaD>

KENNETR E. HARTMAN . .
LT, JAGC, USN

{Defense Counsel)
L]

11 February 19CY
&
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COMMANDER
NAVAL EDUCATION AND TRAINING CENTER
NEWPORT, RHODE ISLAND

14 Jan 19CY-3

UNITED STATES
STAFF JUDGE ADVOCATE'S REVIEW

- - Case - -

PHINEUS R. QUIRK SUMMARY COURT-MARTIAL
EMFN, USN

123-45-6789

Tt N N Nge® Vsl Vamst st gt

In the foregoing summary court-martial case of Electrician's Mate
Fireman Phineus R. Quirk, U.S. Navy, 123-45-6789, convened by
commanding Officer, Naval Justice School, Newport Rhode Island, and
tried on 07 January 19CY-3, (1) the court had jurisdiction over the
accused and the offenses to which the accused was found guilty, (2)
the specification to which the accused was found guilty stated an
offense under the Uniform Code of Military Justice, and (3) the
sentence, as approved and ordered executed by the convening authority,
is legal.

Neither the accused, nor his counsel, submitted allegations of
error in accordance with R.C.M. 1105,

By copies hereof, the convening authorlty is requested to cause
the accused to be notlfled of this review and have necessary service
record entries made (See MILPERSMAN 5030500). If the accused has been
transferred, please forward two copies of this Staff Judge Advocate's
Review to the accused's present command requesting that the required
notification and service record entries be effected. Commander, Naval
Education and Training Center, Newport, Rhode Island, shall be
provided a copy of the letter of transmittal.

This record has been reviewed in accordance with the provisions of
Article 64 (a), Uniform Code of Military Justice, and R.C.M. 1112,

Manual for Courts-Martial, 1984.
i;a{ ;

NNIE B. GOOD
Lieutenant Commander, JAGC
U.S8. Navy
Staff Judge Advocate

Copy to:

DC

CA

Accused

Accused's CO (For Service Record)
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INSTRUCTIONS FOR PREPARING AND ARRANGING RECORD OF TRIAL

USE OF FORM - This form and MCM, 1984,
Appendix 14, will be used by the trial counsel and

the reporter as 2 guide o the preparation of the

record of trial in general and special court-martial
cases in which a verbatim record is prepared. Air
Force uses this form and Jepartmental instructions
as a gurde to lhe preparallon ol the record of trial

in general and special court-martiai cases in which
a summarized record is authorized. Army and Navy
use DD Form 491 for records of trial in general and
special court- martial cases in which a summarized
record is authorized. Inapplicable words of the
printed text will be deleted.

COPIES - See MCM, 1984, RCM 1103(g). The con-
vening authority may direct the preparation of
additional copies.

ARRANGEMENT - When forwarded to the
appropriate Judge Advocate General or for judge
advocate review pgursuant to Article 64(a), the record
will be arranged and bound with allied papers 1n
the sequence indicated below. Tnal counsel s
responsible for arranging the record as indicated,
except that items 6, 7, and 15e will be inserted by
the convening or reviewing authoity, as
appropriate, and items 10 and 14 will be nseried by
either trial counsel or the convening or reviewing
authority, whichever has custody of them.

1. Front cover and inside front cover
{chronology sheet) of DD Form 490.

2 ludge advocate’s review pursuant to Article
64(a), if any.

3 Request of accused for appeiiate defense
counsel, or waiverfwithdrawal of appellate nghts, f
applicable.

4 Briefs of counsei submitted after tnai, if any
{Arucle 38(c)).

S D0 Form 494, "Court-Martial Data Sheet.”

6. Court-martial orders promulgating the result
of trial as to each accused, in 10 copies when the
record 15 verbatim and in 4 copies when it is

ry |
summarized.

7 When required, signed recommendation of
staff judge advocate or legal officer, in duplicate,
S b atba bl sl nme HEP Y P

lugclllcl "Ill! -1} \lclllcl‘\y pupcl) Ill\luull“lg

demency recommendations by court members

8. Matters submitted by the accused pursuant to
Article 60 {MCM, 1984, RCM 1105).

9. DD Form 458, “Charge Sheet”™ (unless
included at the point of arraignment in the
recard),

10. Congressional inquiries and replies, if any.

11, DD Form 457, “Investigating Officer’s
Report,” pursuant to Article 32, if such
investigation was conducted, followed by any
other papers which accompanied the charges
when referred for trial, unless included in the
record of trial proper.

12. Advice of staff judge advocate or legal
officer, when prepared pursuant ta Arucle 34 or
otherwise.

13. Requests by counsel and action of the
converung authority taken thereon (e.g., requests
cancerning delay, witnesses and depositions).

14. Records of former 1nals,
15. Record of wriat in the following order:
a. Erratasheet, if any

b. index sheel with reverse side containing
receipt of accused or defense counsel for copy of

amammerd e mmarifle [ Y P Y ey

ieCora Or certliticale 0 ity O Teceipl.

¢. Record of proceedings in court, including
Artecle 39(a) sessions, if any

d. Authenuicauon sheet, followed by
certificate of correction, it any

e Acuon of conveming authority and, f
appropriate, action of officer exeraising general
court-martal jurnidicuon,

f. Exhibits admitted in evidence

g. Exhibits not received in evideace The
page of the record of tnal where each exhibit
was offered and rejected wil! be noted on the
frant of each exhihit,

h. Appellate exhibits, such as proposed
instructions, wrntien olffers of proof or
preliminary evidence (real or documentary), and
briefs of counsel submutted at tnal
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i



